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To th8 Honorable Chief J~tstice and Associate Justices of the 
S·up'rerne Cottrt of Appeals of Virginia: 
Your petitioner, Viola. Rose Sullivan, respectfully repre-
sents: 
That she is ag-grieved by the final a'vard of the Industrial 
Commission of Virginia, made on the lOth day of June, 1938, 
in the above styled cause, notice of which was received on 
J uue 11th, 1938, and respectfully prays an appeal from said 
award in favor of Suffolk Peanut Company. Transcript of 
the record, including the evidence, is filed herewith as a part 
of this petition. 
In this petition Viola Rose Sullivan, the claimant, and Suf-
folk Peanut Company, the employer, will be referred to as 
appellant and appellee, respectively. 
The appellant filed claim with the Industrial Commission 
of Virg-inia in February, 1938, on behalf of .herself, as widow, 
Phillip Everett Sullivan, son, age thirteen, and Edith Sulli-
van, daughter, age ten, respectively, of Oscar E. Sullivan, 
wherein she claimed compensation from Suffolk Peanut Com~ 
pany, employer, for the death of Oscar E. Sullivan, employee, 
on October 6th, 1937, -which claim the Industrial Commission 
of Virginia denied. 
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BRIEF STATEMENT OF FACTS. 
Osc.ar E. Sullivan, the deceased employee, was _employed 
by the Suffolk Peanut Company, in Suffolk, for more than 
eight years as a night-watchman {R., pp. 3, 24). The plant 
of this concern is situated in a triangle formed by the Nor-
folk & Western Railway right of way and tracks on the North 
(R., pp. 5, 6), along which it lies a distance of twelve hundred 
feet (R., p. 46), by 'Vellons Street on the West and Sara-
toga S'treet on the Southeast, on which street the office and 
main entrances to the· plant are located, part of the office 
being on the Norfolk & "'\Vestern right of way (R., p. 24), the 
. entrance to which, maintained by the Peanut Company, and 
part of which is· also on the right of way (R., p. 47), runs 
down to the apex of the triangle at the junction of the rail-
road right of way and Saratoga Street. rrhe newest plant, 
or factory, of this concern sits close to Wellons Street on the 
West, a little South of the line of buildings of the Company 
(R., p. 10), ·such that an extra siding can be gotten in be-
tween the new factory alid the railway (R., p. 25), and from 
Saratoga Street this plant cannot he fully seen until one 
moves from the North line of the office (part of which is 
on the Norfolk & Western right of way (R., p. 25), and with· 
in three feet of a sidetrack next to the main line) out on the 
tracks of the railway company (R., pp. 9, 30, 31). By walk-
ing out on the Saratoga Street railway crossing, at approxi-
mately the place Sullivan was killed (R., p. 39), a clear view 
may be had of all the buildings on the railway (nearly twelve 
hundr~d feet long) and all buildings and entranees on Sara-
toga Street (R., p. 31). Where Sullivan's body was found 
is variously estimated at from thirty (R., pp. 10, 16, 20) to 
, ninety-three feet (R., p. 28) from the property of the Suffolk 
Peanut Company, depending on whether the estimate is from 
the property actually used by the company or the true prop ... 
erty line, respectively. 
On October 6th, 1937, Sullivan punched the time clock or 
watch station on the building nearest the office at 4:15 o'clock 
A. 1\ti. (R., p. 24), a few minutes before, or after (R., p. 8), 
which he joked with· hvo members of the Suffolk Police De-
partment riding the Scout car, 'vho stopped to t~ilk with him 
near t~e main entrance to the office at (R., p. 6) Saratoga 
Street, and very close to the railway. An eastbound freight 
on the South track of the Norfolk & Western Railway there-
after stopped across Saratoga Street, uncoupled its train 
near there, did considerable shifting (R., pp. 17, 18), and 
setting off, of cars to the West and East of the st.reet crossing 
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and left Suffolk at 4 :53 o'clock A. M. (R., p. 21). About 5 :00 
o'clock A. M., Sullivan was found by the same police officers 
with his body severed, the head and left arm north of the 
south rail of the south track (R., pp. 7,. 8) betwe~n the rails; 
and the remainder of his body south of the south rail (R., 
pp. 12, 14, 15), all being several feet west (R., p. 12) of 
splotches of blood on the south rail, but on the pedestrian 
crossing of the west side of Saratoga Street (R., p. 11), be-
tween which ancl the vehicular crossing there is a depre~sion 
several inches ·deep and wid~. His '\vatch~box or clock shoul· 
der.strap· was severed, the box lay by him and his flashlight 
lay close to his right hand (R., p. 14). 
Sullivan was not confined or restricted to the aatua~ 
premises or property line of his employer, but was employed 
to watch, care far and protect his e111ployer's property 
against :fire, theft, pilferage, marauders and trespassers, the. 
execution of which was left to his judg1ne1~t (R., pp. 29, 31, 
32), and if he thought duty or exigencies i·equired was at 
liberty to lecwe the premises (R., pp. 29, 30, 31). Other watch .. 
men went from time to time to the place where Sullivan was 
killed to view the North side of the plant (R., p. 30). There 
were no places· of amusement, restaurants or stores open near 
the plant or in Suffolk at that hour of the morning (R., p. 
13). 
THE APPELLEE HAS CONCEDED THAT SULLIVAN 
DID NOT CO¥MIT SUICIDE (R., p. 43). 
ASSIGNMENT OF ERRORS. 
Appellant assigns as errors, that the Industrial Commis-
sion of Vh·ginia. erred in-
(1) ]\faking an award in favor of appellee and denying 
appellant's claim; in that . 
(a) the award in favor of appellee is without evidence to 
support it and illegal; 
(b) there is no conflict of evidence in support of appel-
lant's claim and she is entitled to an award in her favor; 
. (c) the uncontradicted evidence shows that the death of 
appellant's deceased arose out of and in the course of hi~ em-
ployment; 
(d) the award in favor of appellee is contrary to law. 
( 2) That its findings of fact are not predicated upon evi-
dence introduced or appearing in the proceedings. , 
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(3) That its findings of fact are not based upon conflicting 
evidence. 
Assignments 1, l(a), l(b), l(c) and l(d) will be argued to-
gether. 
THE ARGU~IENT. 
THE APPELLEE HAS CONCEDED THAT SULLIVAN 
DID: NOT CO:WIMIT SUICIDE. (R., p. 43). IT, THERE-
FORE, ADlVIITS THAT HIS DEATI-I WAS ACCI-
DENTAL, and its sole defense is that the death of, or acci-
dent to, Sullivan did not arise out of and in the course of 
his employment. 
Had the death or accident occurred under sintilar condi-
tions within the actual confines of appellee's plant-we take 
it that-there would have been no contest here,' so that the 
real basis of denial of liability is that the cas~wUy did not 
occur on appellee's prernises, or that Sulliv(}fn had abandoned 
his job. 
In Bradshaw v . .Aronovitch, Va. , 196 S. E. 686, 
in an opinion by Mr. Justice Eggleston, this Court said: 
''The expressions 'arising out .of' and 'in the co·urse of' 
the employment are not synonymous; but the ·words 'arising 
out of' are construed to refer to the origin or cause of the 
injury, and the words 'in the course of' to refer to the tin1e, 
place _and circumstances under which it occurred.'' 71 C. J., 
p. 644, §396. 
· ''An accident occurs 'in the course of the employment' 
'vhen it takes place within the period of the employment, at a 
place where the employee may reasonably be, and while he is 
reasonably fulfilling duties of his employment or engaged 
in doing something incidental thereto. 71 C. J., p. 659, §404; 
Las ear, bu:., v. Anderson, 99 Ind. App. 428, 192 N. E. 762, 
765." 
"In re McNicol, 215 1\{ass. 497, 102 N. E. 697, L. R. A. 
1916A, 306, a leading· case, it is said that an injury arises 
'out of' the employment, when thet·e is apparent to the 
rational mind upon consideration of all the circumstances, 
a causal· connection between the conditions under which the 
work is required to be performed and the resulting injury. 
Under this test, if the injury can be seen to l1ave followed as 
a natural incident of the 'vork and to have been contemplated 
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by a reasonable person fam!liar with the whole situation as a 
result of the exposure occasioned by the nature of the em-
ployment, then it arises 'out of' the employment. But it ex-
cludes .an injury which cannot fairly be traced to the employ-
ment as a contributing proximate cause and which cmnes 
from a hazard to which the workrnen would have been equally 
exposed apart from the en1ployment. The causative danger 
must be peculiar to the work and not common to the neigh-
borhood. It must he incidental to the character of the busi-
ness and not independent of the relation of n1aster and 
servant. It need not have been fo'reseen or expected, b~tt after 
the event it rnust appear to have had its origin in a risk con-
nected with the e'mployment, and to have flowed from that 
sou/rae as a rational conseqtience." (Italics supplied.) 
That Sullivan was iu and about his employment, and, there-
fore, in the course of it, 'vould hardly admit of doubt, since 
(1) he was a.t a vantage point of observation-and that was 
his principal duty-of the larger portion of his employer's 
property, where he could see more than at any other point, 
and a part of which, and the entrance to which, were on the 
very right of way on which he was standing; (2) he was 
neither on his way to nor from any place of amusement, 
restaurant, or store, and, therefore, was on no private jaunt 
or errand of his o'vn; ( 3) he was at no place which could 
have served his private ends; ( 4) he was in possession of 
every instrun1entality necessary to fulfillment of his duties 
at the time of his death; ( 5) he was adjacent to if not actually 
on the employer's prmnises; (6) he was at a place where his 
employer permitted hin1 to be in the performance of his 
duties; (7) he was granted the latitude of his own judgment 
as to the way and nwnner of fullfilling Hi.s duties, and is 
not accountable for errors of bad judgment; and {8) he was 
still chargeable with the duties of his en1ploy1nent when 
killed, and, we believe, acting: in furtherance thereof. 
Was Sullivan's dea-th incidental to, or an incident of, his 
employment? 
In Cudahy Packin[J Co. v. Parram,ore, 263 U. S. 418, 44 
S. Ct. 153, 68 L. Ed. 487, 30 A. L. R. 532, the Court said: 
''No exact formula can be laid down which. will auto-
matically solve every case. The fact that the accident hap-
pens upon a public road or at a railroad crossing, and that 
the danger is one to which the general public is likewise 
exposed, is not conclusive against the existence of such causal 
relationship, if the danger be one to which the employee, by 
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reason of and in connection with his employment, is sub-
jected peculiarly or to abnormar degree.',. 
The .major portion of Sullivan's work required him to watch 
and care for property fronting on a railroad, and a public 
street, from which every class of wanderer might trespass 
upon and render insecure his employer's property. In addi-
tion, in order that he might not be checked and spotted at 
certain places at stated intervals it would seem to have been 
_ necessary for the careful watchman to follow many different 
routes and cou~ses, to reconnoiter and investigate noises, 
lights and suspicious events, and generally to see over the 
whole prqperty, whether at hand or for the moment out of 
reach; and to accomplish this Sullivan was not only not re-
stricted, but if, in furtherance of the protection of his em-
ployer's property, his judgment dictated otherwise he could 
~andle the situation by going off the employer's premises, 
or adjacent thereto. 
Furthermore, it is entirely probable that Sullivan was at 
the place where he was killed to ascertain the whereabouts 
of a strange light or sound at the other end of the plant, 
I twelve hundred feet away, or to see whether one 'valkiug down 
the railroad right of way continued l1is eourse or entered the 
company ·property. And it may equally be inferred that Sulli-
van chased a trespasser from the plant on to a passing train 
and was pulled under the cars in grappling to make an arrest. 
No one could kno'v the exact cause of death, because 
there was no eyewitness and Sullivan is not. her.e to give 
an account of himself, but we do know that he was on no mis-
sion or business of his own, and there was none other for 
attention except his employer's. Moreover, in the absence 
of evidence to the contrary, there is a presumption, in death 
cases, that the deceased was acting in the discharge of his 
duty ·and exercised due and proper care for tlte protection 
of his person and preservation of his life (Arnv::trono v . .Jlose, 
Va. , 196 S. E. 618). 
If it be said that these are mere inferences, even ~o, the 
appellant is entitled to the inferences, especially in the ab-
sence of rebuttal evidence. Indeed, every case, in which there 
is no eyewitness of death, is dependent for decision upon 
inferences from circumstances, and there is no requirement 
in such cases that there be pointed out the way and manner 
in which the death occurred. 
This is peculiarly the rule in compensation cases. 
In Schleicher v. Hamp·ton Roads Stevedoring Corp., 3 0. I. C. 
506, Claimant, an employee on board a ship, was found dead· 
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. upon the tracks of a railroad leading to the· dock at which the 
ship was loaded. Claimant's dutie~ required him to work upon 
the ship and at times to leave it for the purpose of procuring 
tools for other workmen. In accordance with a well estab· 
lished custom workmen were permitted to leave the ship at 
intervals to procure a drink of water, or for ot.he.r purposes, 
and in so leaving went along the route the claimant was 
going when killed. There was no eyewitness to the injury. 
Held: That it was an accident that arose out of and in the 
course of employment, and further that where there is no 
direct evidence to connect the accident with the employment 
the Commission may, upon the facts established by direct 
evidence, draw inferences upon which an award may be based1 
provided the inferences con1port with the facts disclosed by · · 
the evidence. 
In an opinion by Chairman C. A. McHugh, the Commis-
sion said: 
. . 
''In cases like the instant one, 'vhere the direct testimony 
is necessarily meage1\ the Commission is permitted, indeed 
required by the Compensation act, to deduce the essential 
facts by drawing reasonable inferences deducible therefrom. 
It is the duty that the Commission should exercise with the 
utmost caution. No inference could be drawn that does not 
comport 'vith the facts and surrounding circumstances as 
disclosed by the evidence at the hearing. The inferences 
must harmonize with the facts and circumstances. In dra,v-
ing the inference of fact upon which the decision in this 
case rests, we have endeavored to proceed in conformity 
with these views. As was said by the Supreme Court of New 
York in 0 'Sulliva;n v. Woods 'Thdaler, 187 N. Y. Sup. 611:: 
" 'In death cases the same quality of evidence as to the 
conduct of the deceased is not required as in a case where 
he is alive and would take the stand. It is assumed that if he 
could speak he would give a reasonable satisfactory account 
of himself as to the matters which might not otherwise be un-
derstood,' citing numerous authorities. • 
''And upon the authority of the Commission in cases of this 
character to draw reasonable inferences from the facts proven,. 
we would call attention to the case of Nor dyke v: Sw·ift, 123 
N. E. 449, where the Indiana Court said: · 
. " 'In determining 'vhat its findings should be the Indus-
trial Board had all of the. evidence before it ·and it was all-
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thorized to draw reasonable inferences from the facts· estab-
lished and the circumstances shown thereby.' Citing Has kill 
v. Barker, 117 N. E. 555. 
"To the same effect, see Laskowski v. Jessup Co., 108 Atl. 
281, where the Delaware Court said: 
'' 'While the burden must rest upon the plaintiff to sho'v 
that the accident was one arising out of and in the course 
of his employment, yet 've are of opinion that it i~ not re-
quired of the claimant to prove this by direct evidence. Direct 
evidence might not be had in all cases, and it would be un-
reasonable to deny a claimant compensation in all cases where 
direct evidence of the cause of the accident cannot be obtained .. 
The claimant would do all required of him if he should estab-
lish I1is claim by proving the existence of facts fron1 1vhich 
it could be reasonably and fairly inferred that the en1ployee 
was killed by an accident arising out of and in the course 
of his employment.' 
"So in Wasson Coal Co. v. Industrial Con~·mission, 129 N. E. 
786, the Illinois Appeal Court said: 
" 'The cause of death need not be shown by fiOsitive and 
direct testimony, but is sufficiently shown if the facts and cir-
cumstances proven are such that, on the whole evidence, tbe 
reasonable inference to be drawn is that it arose out of the 
employment.' Citing 121 N. E. 231." 
Did the injuries to, or death of, !tir. Sullivan arise ou,t nf 
his employment Y · 
In School Board v. Cat·ter, 156 Va. 815, this Court was con-
cerned with that single question. In tha.t case a school teacher 
was killed when the schoolhouse in which she taught was 
demolished by a cyclone. It was established "that tl1e school-
house 'vas located on an eminence or a plateau, at a point 
where the wind blew more continually than at otber point~, 
and so located as to be exposed to, and more susceptible to, 
the hazard of storms"; and "that the risks of employment 
were augmented by reason of the location of the building on 
an eminence which exposed it to storms". Held, that the 
death of the school teacher arose out of her employment. 
If such a. state of facts could augment the rislrs involved 
and make the position of the school teacher more hazardou~, 
or her risks greater, than was common to others in tl1e neigh-
borhood, it certainly requires no argument .to show that a 
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night-watchman is attended with greater risks and hazards 
than others by reason of the nature of his work. 
Mr. Sullivan worked at night, in a locality where he was 
absolutely alone, on a job which required watching a plant 
fronting along a railroad right of way over twelve hundred 
feet, and was on a public street and guarding it against tres-
passers, marauders, burglary, theft, fire and almost every 
other risk known to 1nan, which required constant vigilance 
and involved danger fr01n other humans, son1etimes necessi-
tating the chase to and on the very right of way on which ho 
was killed, such as not only to give rise to trouble, but to 
the very accident which occurred to Sullivan as an incident 
thereto, no part of which duties and risks were common to 
others in the neighborhood. Moreover, Sul1ivan had the right 
to go upon the railroad right of way, and certainly on the 
Saratoga Street pedestrian crossing, as testified to by Mr. 
McClenny, should Sullivan think it advisable. That some 
other watchman might not have done as Sullivan did, or that 
we might not, does not alter the situation, since, in no case, 
is the employee the guarantor of his good judgment when 
he. is allowed to exercise such, nor does he accept the hazards 
of erroneous decision. 
The distinction between risks common to all and those in-
cident to the particular ,iob is admirably set forth in Heide-
mann v. AnMrican Dist. Teleg. Co., 230 N. Y. 305, 130 N. E. 
302, in which the Court said: 
"Casual' and irregular is the risk of the belated traveler, 
hurrying to his home. Constant, through long hours, was the 
risk for Heidemann, charged with a duty to seek, where others 
were free to shun. The difference is no less real because 
a difference of degree. The tourist on his first voyage 1nay go 
down with the ship if evil winds arise. None the less, in 
measuring his risk, we do not class him with the sailor, for 
whom the sea becomes a home. The night, too, has its own 
hazards for watchman and for wayfarer. D·eath came tu 
Heidemann in the performance of his duty, face to face 
with a peril to which the sumn1ons of that duty called him.'' 
ASSIGNJ\iENTS OF ER.ROR NUJ\iBERS TWO (2). AND 
THREE (3). 
That the Indus*trial Commission of Virgini,a erred in-
(2) That its findings of fact are not predicated upon evi-
dence introduced or appearing in the proceedings. 
·, 
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. (3) That its findings of fact are not based upon ~onflicting 
evidence. 
The finqhtgs of fact ]eaves but of consideration. entirely 
salient and materia~ testimony .offer~d' by. the appe_ilant;. ·and 
misconst_rues that which is cpnsidered; t<;> the prejudi~e. of ap:.. 
pellant, in favor of whom the law requires the resolution of 
all doubts . 
. Mr. J. D. 1\IIcClenny; mill sttperintendent; anci Mr •. J. F. 
Pinner, Secretary_ and Treasurer of app~llee, are .. the only per- · 
son~ connected with appellee who testified, yet. the testimony 
9~ the most important witness .for .appellant, Mr. J. D~ 1\1;c~ 
Clenny, il!3 passed up 'vithout th~ slightest noti.cH, though .l~e 
~lone h~d any real knowledge of Mr. Sullivan's duties. 'l'o 
be specific; the findings of fact does not deal wiJ,h Mr. Sulli-
van's _duties .or scope of .employment, though the same was 
the chief issue and directly before the Con1mission, but says, 
in summing up the testimony of ~Ir. J. F. Pim1er: 
_ '' * • * that when he e~ployed a wa~chman he expected 
him to take care of the premises; but did not expect them to 
put themselves in danger, looking down the railroad tracks;'' 
What Mr. Pinner actuaily testified was: 
'' Q. Wbo entered into the. contract with hitn Y , 
"A. I think that was done by the Vice-President of the 
Compa~y~ Mr~ A. T. Holland. . 
"Q . .Are you in a position to know w:4ether any latitude 
w:a~ given him ~s to the performance of hi!:! duties Y 
"A; I don't know about that." (R., p. 50.) 
Mr~ J~ D. McClenny, t~e plant superintendent, testified: 
. ''Q~ Hi~ (Sullivan's) dutie~ required him t:n1.ly oi1 the 
premises¥. He didn't have to leave the premises to go off? 
''A. No.t usually. 
''By M;r~ Wqo~ward: . . . .. . . 
''Q. Mr. McClenny, at. the same. time Mr. Sullivan was not 
instructed to keep his feet exactly on the premises of The 
Suffo~k Peanut C,ompanyT · He .was caretaker and was s1lp-
posed to· use his best judgment? 
"A. Ye~, sir. . _ . 
'' Q. In his task of looking after the property, if be went 
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a few feet off the premises in exei:cisihg his judgment as to 
what was properly taking ,~are of the property, he was ndt 
violating any of his duties Y 
''A. He should have done it, if it became necessary;'' (R.; 
pp. 28; 29~) 
Not only was the above tes~imony in the. reco1;d, but Mr. 
, ~~onard Butler, a !orih(h~ watchman, testified that (R., pp._,Sl, 
32);. the ilight-watchnian's jo~ was left to his wisdom and .dis=:-
cretit>n and that he frequently. _went on the ~ailrot}d right. Ql 
'Way to get a view of the appell~e 's plant (R., p. 31).:_whi~li 
aloli~ would establish ~ custoin irl. this respect-yet the Oo¢-
ihissioti ht3ld that Sullivan had tio reason to be where he 
*as;. and that he was attempting to "cross the track with~ 
out any c~use to further the interests of defend.ants'' ( ap~ 
peJlee)' ~h.i~~·. is . a mer~ v~ltintat)~ conclusion witholit ariy-
thtng dh wh1cli to base 1t. . · 
Tlie :findings of fact further says: 
~~Iii the. brief submiHed hF the claimants; it is earnestly 
lirgea that the man serving ~n. the. sam~ capacity as .the, de:-
- ceased, 'vas allowed certain latitudes. In other wo;rdsr that 
he could leave the premises of the employer at will, to tra-
verse the property of the Norfolk and Western, which was in· 
close,proxi.mity to hi& place of employment. 
'' Tlier.e is riotl1ing in the evidence to iil:dicate that he was 
ever authorized to perform any service for the last named 
Company.'' ( R., pp. 53, 54.) 
No one has ever contended that Sullivan \Vas authorized 
to do any work for the Norft>lk and Western Railway, br to 
traverse its right of way, except as his duties may have called 
him. 
The findings of fact also says : 
nHe (referring to M1'. Piiinet) testHiec1 as to the location. 
of the punching clocks on th~ premises ~f the defendant, 
stating that" if a man ;weht betw~en the, office. and the rail-
i·oad tr~cks, he would have to climb a fence." (R., .P· 55.}-
'~he stenographic report is· as follows : 
~ ~ Q. Jf ~ man went_ betw~en the office and railroad traeks~ 
would he have to climb the fence? 
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''A..· This fence is directly in front of the shed for park-
ing automobiles. If a man trying to get to Saratoga Street, 
along the right· of way of the N ~rfolk and Western and into 
this first station for punching, he would have to climb that 
fence or proceed a considerable dist<moe West.'' (R., pp. 44, 
45.) (Italics supplied.) 
~Ianifestly, the findings of fact misconstrues what ~Ir. Pin-
ner said, because part of the office is on the railroad right 
of way, and, i11 addition, if one wanted to go to Saratoga 
Street along the right of way of the Norfolk and \Vestern 
all he would have to do is walk down the right of way. What 
the witness, Pinner, is referring to is the fact that there 
is a fence about thirty feet long, the length of the parking 
shed immediately west of the office, and if one wanted to go 
from the office to the first station clock he would have to gu 
beyond the parking shed to the first building behind the office 
known as the old office. But whether he could get across 
the fence or not has no bearing on this case, for Mr. Pinner. 
himself testified that he would have had cause for complaint 
had Mr. Sullivan not gone off the premises in chasing a marau-
der, whether on the railroad right of way or not. Mr. Pinner 
testified : , 
"By,Mr. Woodward: . 
'' Q. You don't mean to say that ·he could not exercise his 
judgment to go off in case of fire or to call the Police or 
chase a marauder? 
''A. If he hadn't chased the marauder, I 'vould have cause 
for complaint." (R., p. 50.) · 
The findings of fact concludes by saying: 
"The theory 'vas advanced by the attorneys for the claim-
ants that the deceased might have been in the aet of appre-
hending· thieves, but no evidence was introduced tending to 
show that he was at that time on such mission." (R., p. 55.) 
It is not incumbent upon the appellant to point out why 
Mr. Sullivan was on the crossing. The claimant (appellant) 
has only the duty to show the death by accident, and that the 
deceased was killed at a place where his duties MAY have re-
quired him, or in his judgment may have required him. That 
Mr. Sullivan's duties may have called him to the place where 
he was killed is abundantly shown by the former night-watch-
rna~, Butler, and plant Superintendent, McClenny. Having 
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shown this, a prima facie case is made, and there is a presump-
tion that the deceased was injured in the course of and in coR-
sequence of his employment. 
Thus in Capitol Paper Compa1vy v. Conner, 81 Ind. App. 
545, 144 N. E. 474, the Court said: 
''It is also the la'v that 'vherc an employee cl1arged with 
the performance of a duty is found injured at a place where 
his duty may have required him to be, there is a natural pre-
sumption that he was injured in the course of and in conse-
quence of the employment.'' 
~ See also Keeler v. Sears, Roebuck' tt Co., 121 Conn. 56, 183 
Atl. 20, and Industrial Com. of Colorado v. Stebbins, 78 P. 
(2d) 368. 
To rebut this presumption the appellee offered nothing, and 
this Court has time and again held, that failure to offer such 
evidence raises the presumption that if offered it would be 
favorable to the adversary. 
Let's analyze the Commissioner's reasoning. The larger 
part of the watchman's duties is to w·atch and oversee his 
employer's premises. Such duties may, at times, be per-
fonned at one place, as good as, or better than, another. The 
Commission says, in effect, however, that ].{r. Sullivan had 
abandoned his job, because he was forty-five feet from ap--
pellee's property, though in plain view thereof, and where 
he had a better view of appellee's plant than at any other 
place. Did Sullivan abandon his duties? Is it reasonable 
to conclude such abandonn1ent, in vie'v of the nature, and 
scope, and latitude of ].,fr. Sullivan's employment? He w·as 
not a manual laborer, nor required to work in any one place, 
nor restricted to a beaten path, nor to the premises. How, 
then, could it make any real difference in the liability of 
the appellee that ].{r. Sullivan was not standing exactly on 
appellee's premises? To say, under the circumstances, that 
if Mr. Sullivan was standing in one place when killed the 
appellee is liable, but if he was stand1ng forty-five feet away 
doing the same work-the way and manner of performing 
which was left to his discretion and judgment-the appellee is 
not liable does not seem to square with the nature and pur-
pose of the compensation act, "to secure employees and their 
dependents from becoming objects of charity", nor to com-
port with "the tendency of the courts to construe workmen's 
compensation acts with great liberality in favor of the in-
jured person''. 
The Commission based its legal conclusion on Dreyfus v. 
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Meade, 142 Va. 567;129 S. E. 336. In that case the employee 
was injured by an automobile in the street two blocks (in-
stead of a few feet) from his employer's premises, on a per-
sonal errand, whose duties did not require him on the street, 
and who was performing no service for his employer. It is 
so patent that there is no analogy between that case and 
the case at bar that it need not.even be argued, but even iu 
that case Chief Justice Prentis conceded the soundness of the 
position here taken and said, in the course of the opinion, 
that: 
" * * * it cannot be fairly said that a night-,vatchman, 
whose place of duty is on the premises to be watehed, or in~­
mediately adjacent thereto, is still on duty and serving his 
master when he has left the premises to cross the street and 
go two blocks away to enter another building on .a purely 
personal errand. This errand was neither connected 1,vith 
the ernploy'ment nor incident thereto." (Italics supplied.) 
In City of Alexandria v. McClary (Va.), 188 S. E. 160, the 
Court held that a City police officer who went outside of his 
city with his chief to .assist in making an arrE·st and was 
killed, such accident arose out of his employment, where such 
had theretofore customarily been done. 
In Ocean Accident, etc., CorJJ. v. Torres, 91 F. (2d) 464, it 
was HELD, that whether injury was compensable under the 
Compensation Act, it is the nature of the task, and not. the 
place of performance that determines its character. 
In Boyd v. Philmont Co1,tntry Clttt·b (Pa.), 195 A. 156, it was 
HELD, that a golf club caddy did not abandon his employ-
ment when he complied with request of club member, for 
whom caddy had been assigned, and went to obtain for mem-. 
her some flowers in adjoining woods along fainvays, as re-
spects caddy's right to workmen's compensation for injuries 
sustained when struck by golf. ball driven by another mem-
ber, since at most caddy's act was incidental or inconse-
quential departure from his line or place of duty, and not 
of such prominent character as to constitute a break in the 
course of his employment. 
In -Central Surety, etc., Corp. v. State Indust'rial Com.'lnis-
sion (Okl.), 69 P. (2d) 1036, it was HELD, that an employee 
in. "workshop'' within meaning of Workmen's Compensa-
tion Act when injured in performance of duti•~s c-onnected 
with or incident to such employment is within protection of 
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In Tom Doland Heating Co. v. FeverstQn (Old.), 73 P. (2d) 
115, it was HELD, that an injury is compensable· under 
Workmen's Compensation Law when it is sustained in per-
formance of act fairly incidental to prosecution of employer'S 
business; though such act may not be performed on premises 
where major part of work of employee is done. 
In Fr01nks v. Point Marion Bridge Go. (Pa.), ,193 A. 421, 
129 Pa: Super. 269, it was HELD, that "in course of employ-
nlent" as used in Compensation Act includes all injuries 
received on premises by employee while engaged in further-
ing employer's business, if injury is received at place where 
employee's presence is ordinarily required, or if not, where . 
· departure does not amount to an abandonment of employ-
ment or act wholly foreign to usual work, but does not include 
injuries received while away from the actual place of em-
ployment, where the deviation or departure is wholly foreign 
to the duties involved and amounts to abandonment of ern-
ployment. 
In Bergnu11n v. B~tffalo Dry Dock Co. (N. Y.), 199 N. E. 
38, 260 N.Y. 150, rev. 279 N.Y. S. 438, 244 App. Div. 839, it 
was HELD, that where a night-watchman, like a co-,vatch-
man, \vas required to punch signal boxes, using keys sup-
plied by a telegraph company which would investigate the 
absence of signals, and was ]rilled by automobile while walk-
ing to the co-watchman's home to obtain keys inadvertently 
carried away by the co-watchman, who, pursuant to custom, 
went home after finishing his last round about twenty minutes 
before deceased was required to begin his last round, the 
court could not say, as matter of law, that deceased was out-
side the general duties of his employment, and the board. 
properly awarded death benefits. 
It is respectfully submitted that t]J.e Industrial Commission 
erred in making an award dismissing appellant's application 
for compensation. Appellant, therefore, prays that an ap-
peal be allowed her from said award'; that said award be 
reviewed by this Honorable Court and remanded to the In-
dustrial Commission for sucl1 decision as this Honorable 
Court may direct, or that such judgment be :finally entered 
as of right should be entered. 
(Counsel for the appellant desire to state orally the reasons 
for. reviewing the decision and award complained of.) 
(A copy of this petition has been mailed to Mr. J. W. Aye1.·s, 
of Richmond, Virginia, counsel before the Industrial Corn-
mission for the Suffolk Peanut Company and Tra.velers. 
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Insu'rance Company, the date of such mailing ·being July 
8th, 1938.) 
THOS. L. WOODWARD, 
:M:. ANDERSON 1\fA.XEY, 
Counsel for appellant. 
;viOLA ROSE SULLIY AN, . 
By Counsel.. 
We, M. Anderson Maxey and Paul L. Everett, Counsel 
practicing in the Supreme Court of Appeals of Virginia, do 
certify that in our opinion the award complained of in the 
foregoing petition should be reviewed by the Supreme Court 
of Appeals of Virginia. 
M. ANDERSON l\iAXEY,. 
PAULL. EVERETT. 
Received July 16, 1938. 
Appeal granted~ Bond, $250.00. 
C. VERNON SPRATLEY .. 
July 28, 1938. 
Received July 29, 1938. 
M. B. WATTS. 
RECORD 
Oscar E. Sullivan (Deceased) Employee, 1\{rs. Viola Rose 
Sullivan, et als., Claimants, 
v. -
The Suffolk Peanut Company, Employer, The Travelers In-
surance Company, Insurer. 
Claim No. 388-118. 
Claimant appeared in person. 
1\L Anderson' Maxey and Thomas L. Woodward, Attorneys-
at-Law, Suffolk, Virginia, for the Claimant. . 
H. L. Alverson, Assistant Adjuster, The Travelers In-
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Mrs. Viola Rose Sullivan. 
surance Company, Royster Building, Norfolk, Virginia, for 
the Defendant. 
Hearing before Commissioner K:izer at Suffolk, Virginia, 
February 24, 1938. l 
All witnesses having been duly sworn, the following testi-
mony w~s ta.ken: 
I 
Commissioner l{izer: After an examination of the file, 
you will admit that he is dead? 
Mr. Alverson: Yes, sir; I will. 
page 2 ~ Commissioner Kizer: Will you agree that the 
average weekly wage is $20.84? 
Mr. Ma.xey: I will agree it is $22.50 per week. 
Mr. Alverson: According to the Commissioner's file, it is' 
$20.84. 
1\fr. 1\{axey: According to the check, it is $22.50. 
Mr. Alverson: We will get the transcript. 
1\IRS. VIOLA ROSE SULLIV .AN: 
By 1\fr. Maxey: 
Q. Your name is Viola Rose Sullivan? 
A. Yes, sir. 
Q. How old are you, :Nirs. Sullivan? 
A. 53. 
Q. You are the widow .of Oscar E. Sullivan? 
A. Yes, sir. 
Q. And he was night watchman for the Suffolk Peanut 
Company? 
A. Yes, sir. 
Q. And how long had he been working for the Suffolk Pea-
nut Company 1 
page 3 ~ A. I think around ten years. 
Q. And how much was he making a week the year 
before his death 1 
A. $22.50. 
Q. Did he leave any other dependents? 
A. Yes, sir ; two children. 
Q. vVhat are their names and ages? 
A. His two children were named Phillip Everett Sullivan 
and Edith Sullivan. 
Q. How old is Phillip Everett' 
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W. Beverly Ballard. 
A. 13. 
Q. How old is Edith Y 
A. 10 or 11. 
Q. Do you know whether or not he worked· the day he 
was killed? 
A. He did. 
Q. Was he killed on the job Y 
A. Yes, sir. 
page 4 ~ Q·. Do you know how he was killed Y 
A. I don't know. 
Q. Do you know where his body was found Y 
A. On the railroad. 
Q. Which railroad Y 
A. Norfolk and Western. 
Q. And does the Norfolk and Western run by- and adjoining 
the property of The Suffolk· Peanut Company Y 
A. Yes, sir. 
Q. Have you a~y idea how far Mr. Sullivan was found 
from the premises of The Suffolk Peanut Company? 
A. I don't know, Mr. Maxey. It run on the edge of the 
premises and he ·was on the first main line. 
Commissioner Kizer : May I ask what is the defense of 
the carrier Y 
Mr. Alverson: That the accident did not arise out of ancl 
in the course of his employment. 
Mr. Alverson: No questions. 
Witness stood aside. 
page 5 ~ W. BEVERLY BAJ..JLARD: 
By Mr. Maxey: 
Q. You are Mr. W. Beverly Ballard and a patrolman on 
the Police force of the City of Suffolk? 
A. Yes, sir. -
Q. On the night Mr. Sullivan was killed, were you on duty? 
A. Yes, sir; I was in a patrol car; acting. Sergeant. 
Q. What is the duty of a Sergeant in a patrol carf 
A. Make rounds to the edge of town, where fellows walk-
ing don't go, and at crossings. 
- Q. Do you have occasion to go by the plant of The Suf-
folk Peanut Company Y · 
A. Yes, sir; each hour. 
' 
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W. Beverly Ballard. 
Q. Which side of the Norfolk and Western is it situated Y 
A. Other side .from here. 
Q. South side Y . 
A. Yes, sir. . _ 
Q .• West side of Saratoga and Wellons Streets, in the t.ri-
angleY 
page 6 ~ A. Yes, sir.' · 
.Q. And the distance between Saratoga and Wel-
lons will average two city blocks T 
A. Yes, sir. . 
Q. And the plant extends along the entire distance Y 
A. Yes, sir. The Coca-Cola plant is in there. 
Q. The Norfolk and Western and The Suffolk Peanut Com-
pany come together at an angle· on the Northeast corner of 
The Suffolk Peanut Company's plantY 
A. Yes, sir: . 
Q. Did you have any part in the fin<llng of ~{I'. Sullivan's. 
body on the night he was killed, and, if so, describe what you 
found? 
A.. I was the one that found him. I come across the cross-
ing between :five and five .fifteen, somewhere along there, and 
I was coming into the lights and the lights didn't show and 
I turned from llall Avenue and turned right into Saratoga 
and the light was shining on smnebody lying on the railroad. 
I thought first it was a drunk and I stopped my car on the 
railroad and threw my flashlight on it and I saw so~ebody 
had been cut in two. 
Q. Did you discover thnt to be thP. body of JVIr. 
page 7 ~ Sullivan Y · 
A. Yes, sir. I got out and investigated, because 
I couldn't tell who it was. 
Q. How far from the crossing·Y · 
. A. Right at the crossing·. ·The step was a little higher and 
his foot was rig·ht there at 'the main line. · 
Q. That was the pedestrian crossing? 
A. Between thP. pedestrian and vehicle crossing. 
Q. And there was a slight depression between the two t 
A. About an eight inch drop between the two. 
Q. You say that was around five or five :fifteen t 
A. Yes, sir. 
Q. His body was still warm? 
A. I didn't feel of it. I saw somebody coming and I told 
them to stay there until I cottld go and call the Coroner. I 
called Doctor Joyner and 1\fr. Howell, the Norfolk and West-
ern man. 
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W. Beverly Ballard. 
Q. Was any· train there Y 
A. No, sir. 
page 8 ~ Q. Do you know ·whether any cars were on the 
sidetrack near The Suffolk Peanut Company 7 
. A. I don't think so. I didn't notice any. 
Q. "What part of Mr. Sullivan's body was cut and what 
position was he in Y 
A. He was lying flat of his back and cut this left arm and 
head off. This arm (left arm) was lying across the rail and 
the head all cut off. 
Q. Did you find his hatY 
A. Yes, sir. 
Q. Flashlightt 
A. Yes, sir. 
Q. Clock? 
A. Yes, sir. . 
Q. What sort of clock did he havef 
A. Was a time clock. 
Q. Had you seen him before that? 
A. Three of us stopped there and kidded Mr. Sullivan on 
the round before that. 
Q. Was he in his usual good humor Y 
page 9 ~ A. Yes, sir. 
Q. How long had you known him Y 
A. Last couple of years and he always seemed jolly. 
Q. Did he seem to be in his usual spirits? 
A. Yes, sir . 
. Q. Was he in possession of all his faculties f 
A. I didn't see any difference. He had his clock and flash-
light when we were talking to him. 
Q. }.lr. Ballard, at the point you found Mr. Sullivan, it 
gives you a vantage point to see down Saratoga Street and 
down the entire premises 9 
A. Yes, sir. 
Q. When standing in the apex of the triangle, yon can see 
both ways¥ 
A. Down the Norfolk and Western and the other side, too. 
Q. The new plant is situated to the West of the old plant f 
A. Yes, sir. 
Q. And the old plant comes up to Saratoga and Wellons 
Streets? 
A. ·Yes, sir. 
page 10 ~ Q. And the old plant is situated back from the 
street? 
A. Yes, sir. 
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W. Beverly Ballar4. 
Q. And it is necessary to be about the point where Mr. 
Sullivan was found, to be in a g·ood vantage point? 
A. Yes, sir. 
Q. You can get full vision both ways t 
A. Yes, sir. 
Q. This point where he was killed was only a matter of a 
few feet from the property 1 
A. Not over forty or forty-five feet. 
By Commissioner l{izer : 
Q. On whose property? . 
A. Railroad property. About forty-five feet from the Pea-
nut Company's property. 
By Mr . .Alverson: 
Q. ~fr. Ballard, when you saw l1im .the first time or the last 
time, where was he? 
· A. Standing rig·ht behind the office. 
page 11 r Q. Little brick office in the triangle? 
..t\.. Yes, sir. We stopped there and talked to 
him. 
Q. And his body was found at the pedestrian path on the 
West sidA and near the driveway? · 
A. Yes, sir. 
Q. Were any blood spots on the sidewalk of the pedes-
trians or the car passageway¥ 
A. Some blood spots on the car passageway. 
Q. He was killed on the main line, Eastbound tracks of the 
Norfolk and Western? 
A. Yes, sir. 
Q. And between that and The Suffo]k Peanut Company is 
a siding? , 
A. Yes, sir. 
Q. And that siding runs parallel to the main line~ 
A. Yes, sir. · 
Q. And if he stood on the siding· he could see down Saratoga 
Street? · 
A. Yes, sir. 
Q. Did you find a pistol? 
page 12 ~ A. No, sir. 
Q. Or holster? 
A. No, sir. 
Q. His head was to the South and his feet to the North 7 
A. His feet 'vere to the South and his head to the North. 
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T. L. Spiers. 
Q. His feet w~re toward the premis~s of The Suffol~ Pea-
nut Company.? 
A. 'Yes, sir. 
By J.\tir. Woodward: . 
Q. And tbe blood spots that you aaw on the vehtcle or ~ar 
passageway were East of the body, us you found it? 
A. Yes, sir; showing the train was g·oing East that ldUed 
him. Q. His body was to the West of the spots 1 
. A. Yes, sir. 
Q! That showed that the train was going West, rather than 
Eastf 
A. Yes, sir. 
page 13 ~ By Mr. Alverson: 
Q. If it was cut in two and backing up, it cc:ru.ld 
have struck him' , 
A. Depe~ding on which way it was backing, 
By Mr. Woodward: 
Q! 'l'bi~ happened at nighttime? 
A. ·Yes, sir. · , 
Q. Mr. Ballard, were any restaurants or eating plac~s open 
. anywhere in the neighborhood? -
A. No, sir. 
Q. Any places. of amusement open in the neighborhood~ 
A.. N o:q.e at ~ll~ 
Witness stood aside. 
T. L. SPIERS: 
By Mr. Maxey: 
Q. You are a member of The Suffolk Police Department Y 
. A. Y~s, sir. 
Q. Were you with Mr. Ballard on the morning when his 
body was found? . . 
A. No; I wasn't with him when his body was 
page 14 ~ found. 
Q. Were you with ~{r. Ballard when he saw Mr. 
Sullivan on his last trip around before that? 
A.. No, sir. 
Qf You, then, went to the seene .of the aecident afterwards? 
.A. He found him about five fifteen. We relieved them at 
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five-thirty. He reported bacl~ at' five-thirty and I went paclr 
with him over there. 
Q. Who! 
A. Mr. Ballard. Q. rFive-fifteen; that is the morning hours of the day¥ . 
.A. Yes, sir. . 
Q. Just describe what you fpund when you got there? 
A. We found Mr. Sullivan, his body cut across the left 
shoulder, this was (indicating). 
Q. Right across his body, under his left armY 
A. YAs, sir. His left arm and head WAre on one side of 
the rail and his body on the other and found his clock and 
spotlig·ht by his right h.and, on the ground. 
Q. Ditl or not the train run over the body, severing the strap 
of the clock? 
page 15 } 1\.. I don't remember. 
Q. His he~d ·an4 left ·arm were betweel} ~· rails 
of the Southern line of the Norfolk and W Astern 7 
.ft... Yes, sir~ · 
Q. And his feet or lo,VP.r part of his body /Jll torso were 
South of the Southern rail of the tracks? 
4,. 'r}lat i~ ~orrect. I mQve4 hi~ f~ot off t}le ilrivew~y my· 
SAlf and one of his feet were on the automobile driv~way1 Q. And he was found West of the automobile trac~s? 
A. Yes, sir. 
Q. And in a sink between the part of the crosaing where 
VP.hi~lQ traffjc tr~vels ~n.Q tlw p~rt when~ ped~stri~ns trfilvel 7 
A. Yes, sir. 
Q. There is some drop; about eight hJ,ahes? 
A. Seven or eight inc}'Le~! 
Q. And the pedestrian walk and vehicle driveway i.s ·built up 
with macadam Y · 
A. Macadam or cinders. 
Q. How far is th.at from th.e ofJWe of T~ .Suffolk PeQ.nut 
Company' 
page lp } 4 .. 'rhirty-fiv~ or forty f~et. 
Q. Have you been to tij..e corner of the property 
of The Suffolk Peflu11t Oompan.y i~t~ly 1 
A. Practically every night. 
Q. Would you say jt is p9,s.sjblp fo"t ~ m.al} to stand in the 
Northeast corner and ·get a vie'v of the entir.e prop.erty, with .. 
out going down the tracks? · · 
.A. No, sir ; I wouldn't thjnJr :SO. · 
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By M1·. Alverson : · 
Q. At that time, between four and five o'clock in the morn-
ing, on October 6th, how far could you see down the tracks t 
If you were standing under the arclight, how far could you 
seef 
A. Clear vision, possibly to Main Street one way and W el-
lons the other; block each way. .. 
Q. How far could you see down the railroad tracks Y 
A. That is ·what I am telling you now. · 
Witness stood aside. 
C. E. HOWELL~ 
page 17 ~ By Mr. Maxey: 
Q. Mr. Howell, you are a member of the Police 
Department of the Norfolk and Western RailwayY 
A. Yes, sir. . 
Q. And you are located here in Suffolk and have charge 
of the Suffolk territory? 
A. Yes, sir. 
Q. Were you so employed on October 6th, the day Mr. Sul-
livan was killed f 
.. A. Yes, sir. 
Q. Did you investigate this accident f 
.A. I did. 
Q. Do you know by what train his body was run over; by 
number and direction? 
A. Engine No. 1483. 
Q. And that was East or Westbonndf 
A. Eastbound. 
Q. Going· to Norfolk? 
A. Yes, sir. 
Q. Did that train stop here at Suffolk?. 
A. Yes, sir. 
page 18 ~ Q. Did it take off and put on some cars t 
A. Done both. 
Q. Put off some cars and took on some? 
A. Yes, sir. 
Q. To whom did they put them off fort 
A. I don't know. 
Q. Where was· that? 
A. Down below W cllons Street. 
Q. And 'vas West of the Suffolk Peanut Company? 
A. Yes, sir. . . 
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Q. Those that were taken on, were taken on where¥ 
A. Taken on down at the West end, where they cut the 
train loose, but it makes a trip up there. 
Q. That is East of the property 1 
A. Yes, sir. 
Q. So your train had been disconnected both East and West 
of The Suffolk Peanut Company1 
A. Yes; sir. 
Q. And it was necessary for the engine to shift by there 
several times~ 
page 19 ~ A. Yes, sir. 
Q. Do you know 'vhat car it was ran over ~[r. 
Sullivan's body? 
A. I checked the one's here and didn't. :find any sig·ns of 
blood and I called Norfolk and had the train checked and the 
first car that had blood on it was thP. fifty-third car from the 
engine. They were attached to it. 
Q. When you uncoupled and left the cars and coupled up to 
take on the cars, it took placP. at the fifty-third car? 
A. No, sir; it always put off the head car and taken on the 
head car. 
Q. Do you ]{now how many cars w~re cut off here? 
A. No, ·sir. 
Q. Do you kn.ow whP-ther it was fifty or one hundred cars Y 
A. No, sir. 
Q. vVhere is that place they cut off? 
A. Near the water tank. 
Q. NP.ar the property of the Suffolk Peanut Company? 
.A. ·Long· way from there. 
Q. Do you know whether tlun·e. were any cars there f 
A. I don't know. 
page 20 ~ Q. Are you positive or don't know whether there 
were any there 1 
A. Wasn't any near the crossing. 
Q. Did you go to the scP.ne of this accident and see the re-
mains of l\ir. SullivanT 
A. Yes, sir; ~ir. Ballard called me. 
Q. Tell what you found at the crossing when you got there? 
A. I found the same thing· they did. 
Q. His body was lying-
A. .T ust like they said. 
Q. His body was across the Southern rail of the Eastbound · 
track? 
A. Yes, sir. 
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Q. And the lower part of his body-legs-were towards the 
· South? . 
A. ·Yes, sir. 
Q. Was that very close to the property of The Suffolk Pea-
nut Company? 
. A. Forty or forty-five feet. 
Q. Did you ,examine the remains to see whether there were 
any marks or abrasions of the head? 
page 21 ~ A. Didn't see any. 
Q. Did you examine him t 
A. I saw him after Mr. Hill fixed him. 
Q. You didn't look to examine him to see whether there 
·were any? 
A.· No, sir. · · 
Q. Do you know whether he had a night watchman's clock 
on7 
A. ·Yes, sir. 
Q. Did he have a flashlight Y 
A. ·Yes, sir. 
Q. Were the straps of his night watchman's clock cut in 
two and severed? 
A. ·Yes, sir. 
Q. Do you know what thne your train left Suffolk? 
A. It passed the tower at four fifty-three. 
Q . .And if 1vfr. Sullivan punched the time clock the last time 
at four fifteen, the accident happened sometime between 
four fifteP.n and four fifty-three Y 
.A.. Yes, sir. 
Q. Covering a period of about forty minutes? 
page 22 ~ A. Yes, sir. 
By Mr. Alverson: 
Q. Yon say this was the fifty-third car that had blood 
on it? 
A- From the engine. 
Q. And the engine was headed East Y 
A. Yes, sir. 
Q. Do you know how many cars werP. on the rear of it? 
~L\... No, sir. 
Q. But ·there must have been sevP.ral cars on the rear of 
the fifty-third 7 
A. There ~ere several. They carry an average of one hun-
dred.cars. 
Q. He was caught by a long train and not the end of the 
train Y 
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A. Yes, sir. 
By :1\{r. Maxey: . 
Q. That is the way it appears to you, but you don't know? 
A. No, sir. . ~ 
Q. You couldn't say whether he climbed through 
pag·e 23 ~ the train and was thrown under the car or whether 
' the train backed into him f 
A. It didn't back into him, because the conductor flagged 
the <!rossing while it was backing and setting off. 
Witness stood aside. 
By Mr. Maxey: 
W. BEVERLY BALLARD, 
Recalled: 
Q. ~Ir. Ballard, do you know whether or not the strap to 
the night watchman's clock was cntY . 
A. Yes, sir: it was cut in two right close to the clock .. It 
left Rix inches on the clock. I turned the clock over to Mr. ~Ic­
Clenny. 
Witness stood aside. 
J. D. }IcCLENNY: 
·By Mr. Woodward: 
Q. You are :1\{r .• T. D. McClenny, one of the officers of The 
Suffolk Peanut Company, residing· in the City of Su:ffolkY 
A. Yes, sir. 
Q. And have bP.en for the last fifteen years, have you not Y 
A. Twenty-two years. 
page 24 ~ Q. How long had Mr. Sullivan been working for 
the Company Y 
A. Approximately ten years. 
Q. Have you seen the graph, the last time Mr. Sullivan 
punched the time, is recorded? 
A. Yes, sir. 
Q. What is thf! last time he punched it, in hours? 
A. Four fifteen. 
Q. And where is that clock located at the plant? 
A. The station is on the last warehouse building, nearest 
the street. 
Q. Nearest Saratoga .Streett 
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A. Nearest the Office. 
Q. And the office is between that and Saratoga Street f 
A. ·Yes, sir. 
Q. And the office is in the apex of the triangle in which the 
property is situated Y 
A. ·Yes, sir. 
Q. Mr. 1\fcClenny, what was the average weekly wage of 
J\!Ir. Sullivan, by the weeki 
page 25 } A. At the time of his death, $22.00. 
Q. And what was he employed for¥ 
A. Night watchman. · 
Q. About what time was he supposed to go to 'vork when 
killed? 
A. One day five and the next day five-thirty; it alternated. 
Q. And what time was he supposed to be off in the morn-
ing! 
A. Last punch is six-thirty and off at seven. 
·Q. J\.fr. ~IcClenny, 'one part of the office, a little (L), which 
sticks out on the side, is actually on the right-of-way of the 
Norfolk and \Vestern, by agreement Y 
A. Yes, sir. 
Q. About how many feet does it project out¥ 
A. About ten; not over twelve. 
Q. And between that building and the Eastbound track, 
where Mr. Sullivan was killed, going due North, there is only 
spaee wide enough for a sidetrack between that and the of-
fice Y 
A. Three feet from the office and the end of the 
page 26 ~ tie. · 
Q. ~Ir. McClenny, M:r. Sullivan's duties included 
watching· for and caring for The Suffolk Peanut Company, 
the plant and officP. and warehouses and what goes in them 
and the machinery and evnry pa1·t about the physical assets of 
the company 1 
A. Yes, sir. 
Q. And his duties included seeing that the property was 
preserved against the hazard of fire and theft and pilferage 
and things of that kind? 
A. Yes, sir. 
Q. And hP. was thoroughly conversant with his duties, by 
reason of his tin1e there 1 
A. Yes, sir . 
. 0. Did you see him the day before he was killedf 
A. About fi.ve thirty in the afternoon. 
Q. And he was killed less than twelve hours from then Y 
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A. Yes, sir. 
Q. You 'vent to the place where he was killed and found, 
didn't you? 
A. Yes, sir. 
Q. Did you notice any difference in 1\tlr. Sullivan 
page 27 ~ on the evening before the accident, than what you 
noticed years past? 
A. No, sir; he seemed to be in very good spirits. 
By ~{r. Alverson: 
Q. ~{r. :NicClenny, this is the type of chart you use for 
them? ' 
A. Yes, sir. 
Q. H·ow many stations do you have? 
A. I couldn't tell you to save n1y life; ten or eleven. 
Q. They are scattered in all parts of the property? 
A .. Stations begin on the North side of the property, at the 
beginning of the first warehouse, down to the plant and the 
stations are on each floor of the plant. 
Q. Then, in making· the tour of inspection, it is not neces-
sary for J\tlr. Sullivan to leave the premises at allY 
A. No. 
Q. You have no property on tlu~ North side of the tracks? 
A. No, sir. 
Q. All your property is in the triangle bounded by the rail-
road and Wellons and Saratoga Streets Y 
page 28 ~ A. Yes, sir. 
Q. Of course, we understand this little part of 
the office is on the ri,2;ht-of-way of the Norfolk and Western, 
but that is by agreement¥ 
A. Yes, sir. 
Q. Ho'v far from the point where you were shown where 
this g·entleman 's body was found, to the premises 7 
A. Ninety-three feet, by step. 
Q. You ~aid you paid ~Ir. Sullivan $22.00 per week. That 
was for the week of his doath f -
A. Yes, sir. 
Q. That year he never g-ot that? 
A. $20.00 up to August 1st. 
Q. Then you increased his salary 1 
A. $2.00 per week. 
Q. His ,duties required him only on the premises f He 
didn't havo to leave the premises to go off? 
A. Not usually. 
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By 1\tir. Woodward : · 
· Q. Mr. l\1:cClenny, at the same time Mr. Sullivan was not 
instructed to keep his feet exactly on the premises 
page 29 ~ of The Suffolk Peanut Company f He was care-
. taker and was supposed to use his best judgment f 
A. Yes; sir. ' 
Q. In his task of looking after the property, if l1e went a 
few feet off the premises in exercising his judgment as to 
what was properly taking care of the property, he was not 
violating· any of his duties f 
.A. He should have done it, if it become necessary. 
Witness stood aside. 
LEON_ARD BUTLER: 
By Mr. Maxey: 
Q. Your name is J\.Ir. Leonard Butler? 
A. Yes, sir. 
Q. How old are you, JVIr. Butler? 
A. 42. 
' Q. You were formerly employed by The Suffolk Peanut 
Company, were you not? 
A. Yes, sir. 
Q. In what capacity? 
A. Night watchman. 
page 30} Q. And you and Mr. Sullivan were night watch-
men there at the same time, were you not Y 
A. Yes, sir. 
Q. Yon were on· one shift and he was on another Y 
A. Up until August 1st. I left there August 1st. 
Q. You punch Ad one shift and l\ifr. Sullivan another 1 
A. I worked from eleven thirty to seven. 
Q. He worked-
A. Five one day and five thirty the next day. Even hours. 
one day and half hours the next day. 
Q. In the discharge of your duties as night watchman for 
The Suffolk Peanut Company, did you have occasion to get 
out on the tracks of the Norfolk and Western, in order to 
observe the property of The Suffolk Peanut Company? 
A. I havP. quite a few times stepped on the Norfolk and 
Western premises since they built the little office on the right-




Viola Rose Sullivan v. Su~olk_Peanut Co. 31 
Leonard Butler. 
premises to see down there. I have done it quite a few times. 
Q. Can a person stand on the Northeast corner of The Suf-
folk Peanut Company and get a view of the remaining p~op­
erty of The Suffolk Peanut Company Y 
A. No, sir. 
page 31 ~ Q. Is it necessary for a watchman to step out on 
the tracks to get a view down there? 
A. You have .. to get on the property to see down there. 
Q. You know you have to get on the property Y · 
A. Yes, sir; but I don't know how far. 
Q. And you know The Suffolk Peanut Company's Office is 
built partly on the Norfolk and Western property? 
A. Yes, sir. 
Q. · And you have to get sufficiently out on the railroad 
tracks so your view won't bP. obstructed Y 
A. You have to get on the premises. 
Q. And I believe von said your dntiei caused you to go on 
the tracks on numerous occasions f 
A. I wasn't out so far out. I stepped out there to get a 
view of that part of the plant. ' · · 
Q. Was any particular instruction given as to how far to 
go? . , 
A. I was instructed to look after tho premises. 
Q. Were you ever instructed not to h~ave the premises Y 
A. No, sir; I never was. 
Q. Was The Suffolk Peanut Company ever 
page 32 ~ bothered with trespassers getting on the property? 
· . A. I have run a hobo on the sidinp; where they 
load peanuts and I havP. instructjons to move them if they 
are making a bed, on account of the fact that they may drop 
a cigarette or fire or something. 
Q. In other words, the nig·ht watchman's job is left to your 
wisdom and discretion 7 
A. Yes, sir. 
By 1\{r. Alverson: 
Q. Is it not a fact that the first station which you are to 
punch is on the West side of the Office? · 
A. We go one way one time and another way on the next 
round : reverse thP. round, didn't go the same way. ,.. 
Q. Isn't it a fact that if you step off' the premises of The 
~uffolk Peanut Company on to the Norfolk al)d Western, was 
It necessary to step as far as the main line? 
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A. I checked on me and I go back to the office and look down 
on that side. 
Q. And you walk between that and the siding t 
· A.· I wouldn't say how many feet I stepped over when I 
looked down there. 
. Q. And you walk between the office and the sid .. 
page 33 ~ ing ; you don't walk across on the main line Y 
A. No, sir. 
Q. Is this a photograph of it; of the situation out there? 
A. Yes, sir. 
Q. Then, it is not necessary to step on the railroad track 
to see down therP. f 
A. To make the first punchY 
· Q. Or any other punches; you don't have to go out there t 
A. 'Vhen we make rounds maybe someone is trespassing, 
and we do that to check. 
Q. How far is it f1:om the projecting· office to the street Y 
A. Seventy-five or eighty feet. 
Q. Did you ever walk out in the street crossing to look down 
tl1ere? 
A. I didn't l1ave any occasion to. 
Q. Your duties don't carry you on the street crossing? 
A. No, sir. 
Q. How far can you see down the railroad track 
page 34 ~ at five o'clock in the morning? 
A. Depends on the time of year. 
Q. This was October? 
A. I wouldn't like to say. 
Q. No lights on the track f 
A. No,'sir. 
Q. No arclig·hts at Wellons Street f 
A. I don't think so. 
Q. Is it a fact that you don't really have to go around that 
office to get to thP. first station? 
A. It is not nP.cessary at all. 
Q. The first station is on thP. warehouse, which is West 
of the Office f 
A. Yes, sir. 
Q_. And you don't have to ~o around the projecting place Y 
A. Depends on what rounds you are making. One time you 
go one 'vay and the next time you go the reverse. 
Q. That does not make you go around the Office? 
A. You 'vouldn't have to go around the little 
page 35 ~ point. 
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Q. How many times did you go aro'und the little projecting 
office space f · 
A. I wouldn't say. If I 'vas setting on the triangle point, 
if that round called for that side, I would go around the little 
office. 
Q. But you wouldn't have to walk on the tracks to get 
around the office ? 
.A. You don't have to walk on thP. railroad tracks to get 
around it. 
(Photograph of the scene is filed herewith as Exhibit A.) 
By ~Ir. 1\{axey : · \ 
Q. Mr . .Alverson has asked you wasn't your first punch of 
the clock and the last punch of the clock, both· West of the 
office and you said ''yes' '. 
A. Yes, sir. 
Q. And thP. inference I draw is that it was not necessary 
for you to go beyond what was necessary to punch those 
clocks; is that right? 
.A. Yes, sir. 
Q. Isn't it possible for you to punch every clock 
page 36 ~ and not go East of the office at all, on Saratoga 
Street? 
A. Yes, sir. 
'. Q. And isn't it possible for you to punch every clock they 
have got and someone break in on the East side of The Suf-
folk Peanut Company, which abuts on Saratoga Street, after 
you have punched thP. clock, and you wouldn't observe the 
building? 
A. Y P.s. sir; that is possible. 
Q. And your duties required you to look after the office and 
hull mill and everything? 
A. Yes, sir. 
Q. And that office is in the apex of the intersection of Sara-
tog-a Street and the Norfolk and Western, at which point 1\{r. 
Sullivan's bodv was found? ' 
A. That is what I understand. 
Q. 1\fr. Alverson has introduced in evidence this photo-
g-raph, which I have asked the stenographer to mark Exhibit 
A; I ask you to look at this photog-raph and tell whether or 
not it is possible for anyone; to get a clear view of The Suf-
folk Peanut Company from the Saratoga Street crossing, 
without going on that crossing; I mP.an this property back 
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of the little office, which you cannot see for the 
page 37 ~ little office 7 • 
A. It does not seem like it is. 
By :h{r . .Alverson: 
Q. Stand in the track and see d~wn there Y 
A. You want to see The Suffolk Peanut Company! 
By 1Yir. Maxey: 
Q. He asked you if you could see down the track. 
A. Yes, sir. , 
Q. I am going to mark (X) where l\{r. Sullivan was killed. 
Can you see down the track? 
A. Yes, sir; you can see down there. 
Q. Can you see down that track as far as Wellons Streett 
A. Yes, sir. · 
Q. Does this picture show it, from the position the picture 
was taken? 
A. Yes, sir; it shows it to me. 
Q. Can you see down the spur track, without going on the 
main line of the tracks Y 
A. You got to get on the premises ; but I don't say how 
far. 
page 38 ~ By lVIr. Alverson: , - · 
Q. Between the rounds, don't you stay out in 
front in the office ¥ · 
A. Part of the time in the office and part of the time going 
back home because I had sickness and my Daddy was there 
looking after the job. 
Q. Ordinarily you go in the office? 
.A. Sometime set in the front. 
Q. How would you go, by the side door or the front door? 
A. Side door. 
Q. Line of least resistance and generally leave by tJ1e side 
door1 
A. Yes, sir. 
Q. Which is on the opposite side from the projecting office? 
A. Yes, sir. 
Mr. Maxey: I will ask you if you· got any other pictures, 
let's introduce all of them. 
(Another photograph is filed as Exhibit B.) 
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By Mr. Alverson: 
Q. Isn't it a fact that from the sidetrack you 
page 39 ~ can see the entire premises of The Suffolk Peanut 
Company. 
A. It looks to me like you have got to get somewhere along 
there (between the sidetrack and the south rail of the east-
bound track). 
By Mr. Maxey: 
Q. And that point you pointed to is 'Yithin two or three 
feet of where he was killed? · 
A. Yes, ~ir. 
Witness stood aside. 
DOCTOR E. C. JOYNER: 
Bv Mr. Woodward: 
·Q. You are Doctor Edwin C. Joyner? 
A. Doctor Edward C. Joyner. 
Q. 1\{edical practitioner and Coroner of the City of Suf-
folk? 
A. Yes, sir. 
Q. And you were so employed on the 6th' day of last Oc-
tober, when Mr. Sullivan waF.l killed Y 
A. Yes, sir. 
Q. Doctor Joyner, did you make an investiga-
pag·e 40 ~ tion, as Coroner, of 1\{r. Sullivan's death Y 
A. Viewed the body; yes. . 
Q. Did you examine Mr. Sullivan's headY 
A. Yes, sir. 
Q. What marks or abrasions did you find? 
A. Only one ~mall abrasion. 
Q. Small holeY 
A. Abrasion on the top. of his head. 
Q. Did vou see him before the body was removed t 
A. Yes,"' sir. 
Q. Was he lying· face up or downY 
A. Lying on his back. 
Q. Lying on his back? 
A. Yes, sir. 
Q. How big was the abrasion on top o£ his head? 
A. I imagine three-quarters of an inch. 
Q. Was blood flowing from that? 
• 
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page 41 ~ 
A. Apparently not. Looked like it brushed by. 
Q. His head and arm was on one side of the rail 
and the other part of the body was on the other 
side? 
A. Yes, sir. 
Q. ~II of his body was on the south side of the rail except 
his head and arm, which was in between the rails¥ 
A. That is right. 
Q. What time did you see him T 
A~ I don't know. Mr. Ballard came to the house between 
four and five o'clock. 
Q. The body was still warm' 
A. It was not cold or stiff. He had on his clothes. 
Q. Had rigor mortis set in~ 
A. No, sir. 
By Mr. Alverson : 
Q. Doctor, where was the blood spots in the street, relative 
to the man's body? 
A. Which street; the crossing 7 
Q. At the crossingi 1 
A. Best I remember, about four or five feet. There wasn't 
a great quantity. Look like it was carried there 
page 42 ~ by a wheel of the train. 
Q. Was that east of the body! 
A. Yes, sir. 
Q. The train must have been moving eastward 'vhen he wa~ 
killed? 
A. Yes, sir. 
Witnes~ stood aside. 
J. D. 1\fcCLENNY, Recalled~ 
By Mr. Woodward: · 
Q. From your observation of Mr. Sullivan the clay before 
and your knowledge of Mr. Sullivan and the conditions and 
circumstances, is it your opinion that he used this method 
of com1nitting suicide f 
A. No. · 
Witness stood aside. 
• 
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LANDON B. MA:xEY: · 
By Mr. Maxey: · · 
Q. Mr. Maxey, you are a practicing attorney of the City of 
Suffolk? 
A. Yes, sir. . 
page 43 ~ Q. And brother of M~ Anderson Maxey? 
A. ·Yes, sir. 
Q. Did you know Oscar E. Sullivan f 
A. Yes, sir. 
Q. Did you know his mother, ~frs. Dora C. SullivanT 
A. Yes, sir. 
Q. Will you please state whether or not Mrs. Dora C. Sul-
livan had agreed to purchase from you a home as a gift from 
her to her son and his family, shortly before his death 7 
A. As I recall, l\{rs. Sullivan came up to my of:fice-
Mr. Alverson: \Vhat is the purpose of this testimony' 
Mr. Maxev : To show that this was not a case of suicide. 
1\1r. Alverson: We are not claiming that it was a case of 
suicide. 
Mr. Maxey: Yon need not answer the question, as ~Ir. Al-
verson says he does not contend that this was a case o:& 
suicide. 
Witness stood aside. 
JOHN F. PINNER: 
page 44 ~ By Mr. Alverson: · 
Q. What is your position with The Suffolk ~ea-
11ut Company 7 
A. Secretary-Treasurer. 
Q. How much did you pay 1\{r. Sullivan f 
A. ~Ir. Sullivan was paid at the time of his death $22.00 per 
week. That was an increase of $2.00 per week, which waR 
effective August 1st. Prior to that time we had two watch-
. men. On the 1st day of Aut?;ust we dispensed with the service:S 
of ~Ir. Butler and at that time increased Mr. Sullivan's wa~es 
to $22.00. 
Q. There has been a custom set about the office and ware-
11ouse-isn 't it a fact 1\fr. Pinner, between the west side of 
the office and the first warehouse, that there is a wire fence 'l . 
A. Wire fence connecting the northwest corner of the of-
fice building, with a ware_honse that faces on the Norfolk and 
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vVestern rig·ht-of-way, which warehouse is separate warehouAe 
from his first station punching- clock, which is located by a 
warehouse. Our front wa·rehouse, where the first punching 
clock is located, is north of and slightly east of the first one; 
where the station is located. 
Q. If a 1nan went between the office and railroad tracks, 
would he have to clhnb the fence¥ 
page 45 ~ A. ·This fence is directly in front of the shed for 
parking- autornobiles. If a man trying to get to 
Saratoga Street, along the right-of-way of the Norfolk and 
Western and into this first station for punching, he would 
have to climb that fence or proceed a considerable distance 
west. 
Q. When you hire a watchman you expect him to take care 
of the premises? 
A. Yes, sir. 
Q. You don't expect them to put themselves in dang·er in 
looking down the tracks 1 
.A. No, sir. 
By I\!Ir. Woodward : 
Q. The fence runs parallel to the first office? 
. A. The building which we refer to as the old office, which 
w·as used as an office building prior. 
. Q. And west of that is located a loading platform~ 
A. Yes, sir. 
Q. And then cmumencing parallel and extending west is 
t.he old plant f 
A. No, sir; the old plant is south of the office; southwest 
of the office building. 
page 46 ~ Q. And that, with the other building, consisting 
of the warehouse and new plant, runs west to W el-
lons Street? 
A. We have no building to Wellons Street. 
Q. It is a distance of one hundred and fifty feet from the 
property to 1V ellons Street? . . . 
A. Two hundred feet 'vest of the building. 
Q. A.nd the property runs one-quarter of a mile on the right-
of-way of the Norfolk and Western f 
A. Not exceeding twelve hundred feet is all of our holdings 
on the Norfolk and Western. 
Q. There are other buildings which set south of the plant 
bv what is commonly known as the engine and dust house, 
iT; the field? · 
A. Warehouse south of the plant; new warehouse; No. 7. 
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Q. Before this accident to lVIr. Sullivan, there had been con-
siderable pilferage over there, had not there 1 
A. There had been some peanuts stolen from Warehouse 
No. 7, which warehouse could not possibly have been viewed 
from the crossing. It was a physical in1possibility. There 
'vas some stealage fro1n that and lVIr. Sullivan had been told 
to ke~p a lookout for that. . 
Q. Anybody pilfering the plant could hide under the plat-
form and not be seen from the plant 1 
page 47 } ... ~. Unless found fro1n the spur. There would 
· be absolute invisibility fron1 the Norfolk and West-
ern side. 
Q. If stolen peanuts had been hidden under the platform, 
]Jr. Sullivan would have to be outside of the company· prop-
erty to see it; on the main line of the Norfolk and Western? 
A. :Air. Woodward, no platfonn would have been visible 
from the crossing· where ~Ir. Sullivan was standing on the 
crossing. I don't think it would have been possible for him 
to see any warehouse. It is barely possible that he may have 
been able to see· No. 1 warehouse and no peanuts have ever 
been stored in that warehouse. 
Q. These pictures that have been put in evidence, have you 
seen them? 
A. I have not. 
Q. Will you examine them and say whether they show a 
correct picture of the situation there? 
.A. 'This :first picture looks west down the tracks of the 
Norfolk and Western. Both looking west. One shows the 
office building and one does not show the office building. 
Q. Now the building to the north of the office and con-
nected with the office, actually sets some ten or fifteen feet 
on the property of the Norfolk and Western? 
page 48. ~ A. Mr. l\1:c0le~ny so testified. .That building 
does not exceed six feet on the Norfolk and West-
ern. I personally negotiated with the Norfolk and vVestern 
and my recollection is that the offset is not over six or eight 
feet. 
Q. It is an offset to the building1 
A. Yes, sir. 
Q. Seventy-five to one hundred from Saratog·a Street, look-
ing due west? 
A. Not over that. 
Q. Where you come out of the office there is a ·walkway 
leadin~ out to the paved portion of Saratoga Streett 
A. Yes, sir. 
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Q. And maintained by the company 1 
A. ,Yes, sir; and part of that walkway is on the Norfolk 
and Western right-of-way. 
By Mr. Alverson: . 
Q. Did you have any peanuts stolen from the Norfolk and 
"\Vestern side or were they stolen from the other side 1 
A. I presume in thirty years a few were stolen on the Nor-
folk and Western side. This instance Mr. Woocl-
page 49 ~ ward spoke of was on the south side, Warehouse 
No.7 and the watchman set out to get the thieves 
and they were caught . 
. Q. Do you know how Mr . .Sullivan spent his time between 
watches? 
A. In the main office building, which is a brick building. 
In the summer he would set out on the side. He maintained 
the furnace and sat in one of the offices. 
Q. Isn't it a fact that he was given notice of dismissal be-
' fore his death Y 
A. Yes, sir. 
Q. WhyY 
Mr. Maxey: I object. 
Commissioner I{izer: Objection overruled. 
A. He was given notice for inefficiency; for repeated neg-
lect of duty. 
Q. It wouldn't be probable that he was running out on ·the 
Norfolk and Western to look after your property! 
Mr. Maxey: I object. 
A. That is surmise, your Honor. 
Q. He was discharged for neglect of duty 1 
A. Yes, sir. 
pag·e 50 ~ By Commissioner Kizer: 
Q. When was that discharge effective Y 
.A. He was g·iven two weeks' notice and it was during that 
period he was killed. 
Q .. Who entered into the contract 'vith him Y 
A. I think that was done by the Vice-President of the Com-
pany, Mr. A. T. Holland. · 
Q. Are you in a position to know whether anv latitude was 
given him as to the performance of his duties"'t 
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Q. Was he supposed to leave the premises¥ 
A. J:i,rom n1y idea of it, he was never to leave the premises. 
It was not his duty to leave the premises. I am under the 
impression lie was never to leave during the hours of em-
ployment. I did not give hin1 his instructions, but that would 
be my impression that he was not to leave except in case of 
chasing a marauder. 
By Mr. vVoodward: 
Q. You don't mean to say that he could not exercise his 
judgment to go off in case of fire or to call the police or chase 
a maurader? 
A. If he hadn't chased the marauder, I would have cause 
for complaint. 
page 51 ~ Witness stood aside. 
Commissioner l(izer: Has any suit been instituted against 
the railroad f 
Mr. ~Iaxey: Has not been any instituted. 
1\'Ir. Woodward: None is conten1plated. 
Closed. 
1)age 52 ~ Oscar E. Sullivan (Deceased) Employee, 1\Irs. 
Viola Rose Sullivan, et als., Claimants, 
v. 
The Suffolk Peanut Company, Employer; 
The Travelers Insurance Company, Insurer. 
Clahn No. 388-118. 
April 4, 1938. 
Claimant appeared in person. 
1\L Anderson 1\{axev and Thomas L. Woodward, Suffolk, 
Virginia, for the ·Chiimants. 
H. L. Alverson, Norfolk, Virginia, for the Defendant. 
Hearing before Commissioner l{izer at Suffolk, Virginia, 
February 24, 1938. 
l{izer, Commissioner, rendered the opinion. 
' .. 
· 42 :Supreme Uourt of Appeals of Virginia 
FL~DINGS OF FACT. 
It was abundantly shown that, on October 6, 
page 53 ~ 1937, Oscar E. Sullivan was employed by The Suf-
folk Peanut Company, in the capacity of night 
watchman and his specific instructions were to protect the 
property of that con1pany. On the morning of October 6th, 
around five o'clock, his body was found on the tracks of 
th~ Norfolk and Western Raihvay Company by Police Officer 
W. Beverly Ballard, who had, about an hour before, talked 
personally with Sullivan. When found, the body 'vas hor-
ribly mangled, indicating that death was instantaneous. 
~he deceased left as dependents his wife, Mrs. Viola Rose 
Sullivan, and one son, Phillip Everett ~sullivan, aged 13, and 
Edith Sullivan, daughter, aged 10. 
The only question for determination in conn~ction with 
this claim is whether or not the deceased met with an acci-
dent arising out of and in the course of his employment, as 
provided by Section 2(d) of the Workmen's Compensation 
Act. 
Able briefs were submitted by the representatives of the 
claimant, as .well as by the insurance carrier, which have 
been closely examined by the Commissionr, so far as their 
pertinency to this claim is concerned. In the brief submitted 
by the claimants, it is earnestly· urged that the man serving 
in the same capacity as the deceased, was allowed certain lati-
tudes. In other words, that he could leave the premises of 
the employer at will, to traverse the property of the Norfolk 
and Western, which was in close proximity to his place of 
employment. 
page 54 ~ There is nothing in the evidence to indicate that 
he was ever authorized to perform any service for 
the last named Company. At the time of the fatal occurrence, 
he was shown to have been varying distances up to ninety-
six feet from the premises of his employer. . 
The wife of the deceased testified at some length, but was 
unable to throw any light upon how the unfortunate accident 
occurred. 
W. Beverly Ballard, a Patrolman on The Suffolk Police 
Force, was, on the night in question, acting in the capacity of 
Sergeant, using a patrol car. He was the one who found the 
body of Sullivan. Sulliva~ was found lying fiat of his back, 
.his left arm and head haVIng been severed. He also found 
the flashlight and time clock. A few minutes prior to his 
de.ath, this witness testified that the deceased seemed to be 
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in his usual jolly mood. Asked on whose property the body 
was found, Ballard testified that he was on the railroad 
property, about forty-five feet from the peanut company's 
plant. · 
T. L. Spiers, a Police Officer of the City of Suffolk, sub-
stantiated the testimony of the previous witness in all essen-
tial details, as did C. E. Howell, a Police Officer of the Nor-
folk and Western Railroad Company. It was shown by this 
Police Officer that the deceased was struck by the fifty-third 
car from the engine, which was headed east. 
John F. Pinner, 'Secretary-Treasurer of The 
page 55 ~ Suffolk Peanut Company, testified that at the time 
of the death of Sullivan, he was drawing a weekly 
salary of $22.00; that an increase of $2.00 in his salary be-
came effective on August 1, 1937. He testified as to the lo-
cation of the punching clocks on the premises of the defend ... 
ant, stating that if a man went between the office and the. 
railroad tracks, he 'vould have to climb a fence; that when 
he employed a watchman he expected him to ,take care of the· 
premises, but did not expect them to put themselves in danger, 
looking down the railroad tracks. 
The theory was advanced by the attorneys for the cl~im­
ants that the deceased might have been in the act of appre-
hending thieves, but no evidence was introduced tending to 
show that he was at that time on such mission. 
The above constitutes the evidence taken on the- occasion of ' 
the' hearing. 
CONCLUSIONS OF LAW. 
As stated above, there is only one question for determina-
tion, and that is, whether the accident resulting in Sullivan's 
death arose out of and in the course of his employment. It 
will be noted that the language is used conjunctively. It not 
only must be shown that the accident arose out of the employ-
. tnent, but in the course of the employment, and this the re~­
ord fails to establish. 
page 56 ~ A case similar in many respects is that of Drey-
fu,s and Company· v. Meade, 142 Va. 567,.129 S. E. 
336. 
From the evidence· the finding is made that the claimants 
failed to sustain the burden of proof, and, for that reason, 
the claim is dismissed, each party paying its own costs. 
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page 57 ~ Claim No. 388-118. 
Case of: Oscar E. Sullivan. 
NOTICE OF A WARD. 
Date: Apri14, 1938. 
Suffolk Peanut Company, Employer 
269 S. Saratoga Street, 
Suffolk, Virginia. 
Mrs. Viola Rose Sullivan, Claimant 
~730 Carolina A venue, 
Suffolk, Virginia. 
Travelers Insurance Company, Insurance Carrier 
Richmond, Virginia. 
Thos. L. Woodward, Attorney 
American Bank & Trust Building 
Suffolk, Virginia. 
M. Anderson ~Iaxey, Attorney 
Suffolk, Virginia. 
page 58 ~ You are hereby notified that a hearing was held 
in the above-styled case . before Commissioner 
Kizer, at Suffolk, Virginia, on February 24, 1938, and a de-
cision rendered on April 4, 1938, dismissing this claim on 
the g·round that the evidence failed: to indicate the accident re-
sulting in Sullivan's death arose out of and in the course of 
his ~mployment . 
. Each party will pay 'his own costs in this proceeding. 
Attest: 
INDUSTRIAL CO~IMISSION OF VIRGINIA.. 
P ARI{E P. DEANS, Chairman. 
W. F. BURSEY, Secretary. 
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page 59 } Oscar E. Sullivan (Deceased) Employee. :!\-Irs. 
Viola Rose Sullivan, Claimant. 
v. 
Suffolk Peanut Company, Employer 
Travelers Insurance Company, Insurer. 
Claim No. 388-118. 
June 10, 1938. 
Thos. L. Woodward and l\1. Anderson 1\Iaxev for the claim-
ant. .. 
J. W. Ayers for the defendants. 
Review before the full Commission at Richmond, Virginia, 
on l\fay 31st, 1938. 
Deans, Chairman, rendered the opinion. 
This claim came on for review by the full Commission upon' 
the application of the claimant aggrieved at an award dated 
April 4th, 1938, based upon opinion of l{izer, Comn1issioner. 
· The findings of fact are clearly right. The em-
page 60 ~ ployee was killed on the n1ain track of the Nor-
folk and Western Railway Company. There was 
nd reason for him to be at that place at the time of death. 
The description of the blood found, not on the front or 
rear of the train, but fifty-three cars from the engine, would 
indicate that the en1ployee ·was more of a trespasser on the 
railroad tracks than an employee of the defendants. The de-
ceased was attempting to cross the track without any cause 
to further the interests of the defendants. 
The Findings of Fact and Conclusions of Law are adopted 
as those for the full Commission. 
page 61 ~ Claim No. 388-118. 
Case of: Oscar E. Sullivan. 
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NOTICE OF AWARD. 
Date: june 10, 1938. 
Suffolk Peanut Company; Employer 
269 S. Saratoga Street, 
Suffolk, Virg·inia. 
1\rfrs. Viola Rose Sullivan, 
2730 Carolina Avenue, 
Suffolk, Virginia. 
Travelers Insurance Company, Insurance Carrier 
Richmond, Virginia. 
Thos. L. Woodward, Attorney 
American Bank & Trust Bldg., 
Suffolk, Va. 
~{r. M~ Anders.on Maxey, Attorney, 
Suffolk, Virginia. 
You are hereby notified that a review before the full Com-
mission was held in the above-stvled case at Rich-
page 62 ~ mond, Virginia, on1 May 311 1938, and a decision 
rendered on June 10, 1938, adopting "the findings 
of fact and conclusions of law of the hearing Commissioner 
as the findings of fact and conclusions of law of the full Com-
tnission, and affirming in. all respects the · award i.sstied 
thereon. 
Attest: 
INDUSTRIAL COMMISSION OF VIRGINIA. 
PARKE P. DEANS, Chairman. 
W. F. BURSEY, Secretary. 
page 63 ~ I, W. F. Bursey, -Secretary, Industrial Commis-
sion of Virginia; herebv certify that the forego-
ing, according to the records of this Office, is a true and ·-cor-
rect copy of Statement of findings of fact, conclusions of 
law and other matters pertinent to the question at isRue in 
Claim No. 388-118. Oscar E. Sullivan, (Deceased) Eml)lovee; 
!\Irs. Vio 1a Rose Sullivan, ·et als.. Claimants, v. The Suffolk 
Peanut Company, Employer and The Travelers Insurance 
Company, I~surance Carrier. 
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It is further certined that ·Counsel representing the Em-
ployer and Insurance Carrier had notice that the Secretary; 
Industrial Commission of Virginia, had been requested to 
. furnish certified copy of the Record for the purpose of an Ap-
peal to the Supreme Court of Appeals of Virginia. 
It is also further certified that, as evidenced by 1Tnited 
States Postal Registry Return Receipt Card, Counsel rep-
resenting the Claimants received under date of June 11, 1938, 
copy of Award of the Industrial Commission of Virginia, 
dated June 10, 1938. 
Given under my hand and the seal of the Industrial Com~ 
mission of Virginia, this the 29th day of June, 1938. 
(Seal) 
W. F. BURSEY, 
.Secretary, Industrial Commission. of. Virginia. 
A Copy-Teste : 
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